
1 



United States Patent and Trademark Office 



UNITED STATES DEPARTMENT OF COMMERCE 
United States Patent and Trademark Office 

Address: COMMISSIONER FOR PATENTS 
P.O. Box 1450 

Alexandria, Virginia 223 1 3-1450 
www.uspto.gov 



APPLICATION NO. 


FILING DATE 


FIRST NAMED INVENTOR 


ATTORNEY DOCKET NO. 


CONFIRMATION NO. 


10/621,190 


07/15/2003 


Gustaaf Persoons 


FMCNV121470 


2343 



26389 7590 06/13/2007 

CHRISTENSEN, O'CONNOR, JOHNSON, KINDNESS, PLLC 
1420 FIFTH AVENUE 
SUITE 2800 

SEATTLE, WA 98101-2347 



EXAMINER 



THAKUR, VI REN A 



ART UNIT 



PAPER NUMBER 



1761 



MAIL DATE 



DELIVERY MODE 



06/13/2007 



PAPER 



Please find below and/or attached an Office communication concerning this application or proceeding. 

The time period for reply, if any, is set in the attached communication. 



PTOL-90A (Rev. 04/07) 



Office Action Summary 


Application No. 

10/621,190 


Applicant(s) 

PERSOONS, GUSTAAF 


examiner 

Viren Thakur 


Art Unit 

1761 





- The MAILING DATE of this communication appears on the cover sheet with the correspondence address - 
Period for Reply 
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- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 133). 
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DETAILED ACTION 
Response to Amendment 

1 . The rejection of claims 1 0-1 1 and 1 3-1 5 under 35 U.S.C. 1 1 2, first paragraph has been 
withdrawn. 

2. The rejection of claim 1 under 35 U.S.C. 112, second paragraph has been withdrawn. 

3. The rejection of claims 1-2, 4-5, and 7 under 35 U.S.C. 102(b) as being anticipated by Lagerstedt 
(US 61 77048) has been withdrawn. 

Claim Rejections - 35 USC § 112 

4. The following is a quotation of the first paragraph of 35 U.S.C. 112: 

The specification shall contain a written description of the invention, and of the manner and 
process of making and using it, in such full, clear, concise, and exact terms as to enable any 
person skilled in the art to which it pertains, or with which it is most nearly connected, to make 
and use the same and shall set forth the best mode contemplated by the inventor of carrying out 
his invention. 

5. Claims 1-5, 7-11, and 13-20 are rejected under 35 U.S.C. 112, first paragraph, as failing to 
comply with the enablement requirement. 

The claim(s) contains subject matter which was not described in the specification in such 
a way as to enable one skilled in the art to which it pertains, or with, which it is most nearly 
connected, to make and/or use the invention. 

Amended claims 1,10 and 16 recite the limitation wherein said pressure schedule 
comprising a plurality of predetermined control pressure values, each control pressure value 
corresponding to a control temperature value included in the temperature schedule and being 
less than a theoretical pressure based on the corresponding control temperature value." The 
Examiner respectfully asserts that the subject matter of the claims still requires further clarification 
as to how the control pressure within the vessel can be less than the theoretical pressure. As 
stated in the prior Office Action, mailed February 7, 2007, at any point when the control pressure 
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is reduced within the vessel the theoretical pressure, as the sum of the vapor pressure and the air 
pressure, will inherently also change. Thus, although the actual control pressure could be 
lowered below the theoretical value, the theoretical pressure at that instant when the control 
pressure is reduced would also be adjusted so that the theoretical and control pressure would still 
be equal. Although it is understood that a pressure regulator could reduce the pressure inside 
the vessel by removing air from the vessel, the theoretical pressure, as stated in the claims, 
would also have changed based on the presence of less air in the vessel, thus making the actual 
pressure in the vessel and the theoretical pressure equal. 

6. The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

7. Claims 1-5 and 7-9 are rejected under 35 U.S.C. 112, second paragraph, as being indefinite 
for failing to particularly point out and distinctly claim the subject matter which applicant 
regards as the invention. 

Instant claim 1 recites the limitation "the control temperature within the vessel." There is 
insufficient antecedent basis for this limitation in the claim. The limitation from which "the control 
temperature within the vessel" would claim basis does not state that the control temperature is 
that of the vessel, but only states a control temperature. 



Claim Rejections - 35 USC § 103 



8. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all obviousness 
rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as 
set forth in section 102 of this title, if the differences between the subject matter sought to be 
patented and the prior art are such that the subject matter as a whole would have been obvious 
at the time the invention was made to a person having ordinary skill in the art to which said 
subject matter pertains. Patentability shall not be negatived by the manner in which the invention 
was made. 

9. The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1, 148 USPQ 459 (1966), 
that are applied for establishing a background for determining obviousness under 35 

U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 
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2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating obviousness or 
nonobviousness. 

10. Claims 1-2, 4-5, 7-11,13 and 15-21 remain rejected under 35 U.S.C. 103(a) as being 
unpatentable over Dodrill (US 5283033) in view of Lagerstedt (US 6177048 B1). 

The references and rejection are taken as cited in the prior Office Action, mailed 
February 7, 2007. 

Regarding the new limitations to instant claims 1,10 and 16, Dodrill teaches actively 
reducing the control pressure within the vessel for the purpose of preventing the container from 
irreversibly collapsing or expanding, and the temperature within the vessel is also measured at 
this point to ensure that the container does not irreversibly expand or collapse (Column 7, Lines 
31-40). During cooling, Dodrill further teaches reducing the control temperature within the vessel, 
as shown in Figure 1, Item 12; Figure 2, Item 18 and Column 6, Lines 9-12, since Dodrill teach 
wherein the pressure and temperature of the vessel are controlled dependent on the container 
pressure and temperature. Dodrill further teaches calculating the pressure during the phases of a 
retort process (Column 4, Lines 57-61) and using the pressure and temperature of the containers 
for determining the corresponding temperature and pressure (Column 2, Line 65 to Column 3, 
Line 2) to be used for the vessel for the purpose of preventing the package from collapsing 
(Column 3, Lines 9-11). The control temperature is also a basis for determining the control 
pressure for the vessel since it is used to calculate the pressure of the container, as can be seen 
in the equations of Dodrill (Column 7, Line 30; Column 11, Equation 8; Column 12, Equation 9). 
This provides motivation to one having ordinary skill in the art that temperature and pressure 
values would have been calculated for the container, and thus the vessel, in order to determine 
the corresponding vessel temperature and pressure that would have prevented deformation of 
the package. This is further supported by Dodrill on Column 8, Lines 9-13, which teaches 
maintaining the integrity and shape of packages by lowering the temperature and pressure of the 
vessel to permit expansion of the container. Nevertheless, the predefined temperature and 
pressure schedule that is used to control the pressure and temperature within the vessel is based 
on the calculated temperature and pressure within the container (Column 5, Line 53 to Column 6, 
Line 16). The schedule for the pressure of the vessel is based on the pressure of the container 
and further set to be less than the pressure of the container for the purpose of preventing the 
package from collapsing. The calculated value for the pressure is the theoretical pressure, which 
is dependent on the temperature as can be seen from the equations of Dodrill (Column 7, Line 
30; Column 11, Equation 8; Column 12, Equation 9). As also seen in Figures 1 and 2 r the 
experimental calculations (Column 3, Lines 62-64) would have further resulted in a predefined 
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schedule so that the operator would have been able to actively control the pressure without 
damaging the packaged product. Therefore, Dodrill teach using calculations to determine the 
theoretical temperature and pressure to maintain substantial equality between the vessel and the 
container. Additionally, Dodrill teach wherein the phrase "substantially equal" is considered to 
have been achieved 

"when the two pressures are maintained near enough together to prevent the container 
from irreversibly collapsing or expanding. The tolerable pressure difference depends on the type 
of package and its contents. Some pressure difference is actually desirable in some instances. 
For example, it is sometimes desirable to allow the package pressure to slightly exceed the 
processing vessel pressure to slightly inflate the package and thus prevent it from collapsing at a 
vulnerable point, such as a corner" (Column 6, Lines 38-49). 

Thus it would have been obvious to one having ordinary skill in the art to maintain lower pressure 
within the vessel to force an expansion of the container to prevent collapse. As a result, and as 
previously discussed on the record, a positive pressure with respect to the container would have 
prevented the ingress of moisture into the paperboard while also preventing irreversible collapse 
of the container. Based on this teaching, Dodrill still teach a pressure within the vessel less than 
a theoretical pressure based on the corresponding control temperature value since Dodrill 
teaches lowering the pressure within the vessel, compared to the temperature and pressure 
within the container so as to allow slight expansion of the container (Column 12, Lines 64-69). 

Dodrill does not teach using a paperboard container to contain the food product. 

Lagerstedt teaches using a method for sterilizing a food product contained within 
paperboard container for the purpose of preserving the freshness of the product therein. 

It would have been obvious to a person having ordinary skill in the art at the time the 
invention was made to modify Dodrill to incorporate a sterilization method wherein a paperboard 
container within which is contained a food product as taught by Lagerstedt for the purpose of 
providing a cheap and abundant material from which to package a product. Although it is known 
that moisture absorbance is an issue with paperboard containers, Dodrill teaches the equalization 
of pressure between the inside of the flexible packaged container and the sterilization vessel. 
Maintaining a pressure differential or equalization will prevent moisture from being absorbed into 
the container. Dodrill further teaches an invention of constantly determining said container's 
internal pressure to the pressure of the vessel for the purpose of preventing damage to the 
container. Thus it would have been obvious to a person having ordinary skill in the art that Dodrill 
can use a flexible package comprised of paperboard. 
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11. Claims 3 and 14 remain rejected under 35 U.S.C. 103(a) as being unpatentable over Dodrill 
(US 5283033) in view of Lagerstedt, as applied to claims 1-2, 4-5, 7-11,13 and 15-21, above, 
and in further view of McHenry et al. (US 4667454). 

The reference and rejection are taken as cited in the prior Office Action and in light of the 
discussion above. 



Response to Arguments 



12. Applicant's arguments on page 13 that unlike Dodrill, which teaches controlling the pressure 
within the vessel according to a calculated pressure inside the package based on several 
temperatures inside the package, Claim 1 recites that the pressure within the vessel is controlled 
according to a theoretical pressure in the vessel based on a single temperature inside the vessel 
has been fully considered but is not persuasive. The Examiner respectfully asserts that the 
instant claim recites reducing the control pressure within the vessel according to a plurality of 
predetermined control pressure values, each control pressure value corresponding to a control 
temperature value included in the temperature schedule and being less than a theoretical 
pressure based on the corresponding control temperature value. Thus, the instant claim states 
reducing the control temperature within the vessel according to a predefined temperature 
schedule wherein the temperature schedule comprises a plurality of predetermined control 
temperature values. The Examiner respectfully asserts that the claim does not recite a single 
temperature within the vessel, but states regulating the interior conditions of the vessel using a 
control temperature and a predefined temperature schedule comprising a plurality of 
predetermined control temperature values. The reduction in pressure is based on the 
corresponding control temperature value (of the predetermined temperature schedule), and the 
control temperature and pressure schedules only need to comprise a plurality of predetermined 
control temperature and pressure values, which is not commensurate with Applicant's arguments 
that the pressure within the vessel is controlled according to a theoretical pressure in the vessel. 
The theoretical pressure is based on the corresponding control temperature. The corresponding 
control temperature is "a control temperature" used to regulate the interior conditions of the 
vessel. Thus Applicant's arguments are not commensurate in scope with the claims. Even 
further still, the claim states "regulating the interior conditions of the vessel using a control 
temperature." In this case, Dodrill teaches using a control temperature, which is used to regulate 
the interior conditions of the vessel such as the pressure (and vice versa), so that the container to 
be sterilized does not irreversibly expand or collapse, as discussed in the rejection in paragraph 
10, above. 
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As further discussed above in paragraph 10, Dodrill teaches a control temperature, which 
is then reduced according to a predefined schedule, comprising predetermined control 
temperature values. These values would have inherently have been present in Dodrill, since 
Dodrill teach providing temperature measurements throughout the process and further teach 
verifying the sterilization of each product before mass production (Column 2, Lines 62-64). Even 
further still, by calculating the temperature and pressures at each stage of the sterilization 
process, Dodrill teaches predetermining the temperature and pressure for the vessel so as to 
prevent irreversible collapse of the container. The predetermined control temperature of the 
vessel would inherently have corresponded with the control temperature of the container of 
Dodrill, since Dodrill teaches preventing irreversible expansion by maintaining a substantial 
equality between the vessel and the container. As discussed above, Dodrill teaches that 
substantial equality does not mean equal pressures but rather preventing irreversible expansion 
(or collapse) of the container. 

Applicant argues on page 14 that Dodrill teach away from the limitations of Claim 1 by 
using the highest temperature of the contents for the water vapor partial pressure calculations, 
which is more accurate and effective than using the average temperature of the contents. 
Applicant further states that "one of skill in the art would not be motivated to actively control the 
pressure in the vessel according to a theoretical pressure based on the temperature inside the 
vessel because doing so would inherently entail using an average temperature of the steam and 
the air in the vessel. Because Dodrill teaches that using a similar method for determining the 
pressure inside the container is "less accurate, and consequently less effective," one would not 
be motivated to use this method for determining the pressure inside the vessel." 

This argument has been fully considered but is not persuasive. The Examiner 
respectfully asserts that even if using an average temperature was considered less accurate, this 
is not a teaching away since the reference teaches that using an average temperature is a means 
for calculating the internal package pressure. Additionally, Applicant's argument seems to 
contradict Applicant's statement on page 12 that Dodrill teaches using an average temperature is 
. used to calculate the partial pressure of the air (See also Column 6, Lines 4-6). As stated by 
Applicant regarding Dodrill, use of the highest temperature is considered a control temperature. 
Clarification is requested regarding this argument. The Examiner is further unclear as to how the 
average temperature of the steam and the air relates to carrying out Applicant's invention, since 
the claims recite, "regulating the interior conditions of the vessel using a control temperature and 
a control pressure." 

Regarding Dodrill, the Examiner asserts that Dodrill teaches wherein a margin of error 
would have been maintained so as to avoid deformation of the package (Column 12, Lines 54- 
59). Thus, depending on the type, size and thickness of the package, one having ordinary skill in 
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the art would have recognized that there would have been a difference between the calculated 
pressure and the actual pressure maintained within the vessel. Furthermore, on column 12, lines 
64-67, Dodrill teach wherein depending on the type of containers, there is a tendency for the trays 
to indent or shrink. To prevent this type of "collapse," Dodrill further teaches wherein the 
pressure within the vessel should be reduced so as to maintain a greater pressure within the 
container as compared with the vessel (Column 12, Lines 64-67). Thus, Dodrill teach a pressure 
of the vessel below an expected calculated pressure and irrespective of temperature. By 
adjusting the pressure to prevent this collapse, Dodrill would have been actively controlling the 
pressure in the vessel to a value less than the pressure in the container. In addition, Dodrill 
provides further evidence of applying pressure irrespective of the temperature within the vessel, 
on column 17, lines 36-42. In this embodiment, the pressure is determined as a function of time 
as opposed to temperature. Thus Dodrill further teaches a second embodiment where the 
pressure does not rely on theoretical calculations and temperature dependencies. 

The theory behind the collapse or expansion of a container during sterilization would 
have been well known by one having ordinary skill in the art: a positive pressure differential 
within the container would have caused the container to expand; while a negative pressure 
differential within the container would have caused the container to collapse. These pressure 
differentials also would have prevented the passage of air or moisture into the container. To one 
having ordinary skill in the art, this theory of preventing the entrance of a material is fundamental 
to pressure differentials. Thus, regardless of whether Dodrill explicitly discloses preventing the 
ingress of water, during cooling by maintaining a positive pressure within the container as 
compared to the pressure in the vessel water would naturally have been prevented from entering 
the container, since this is natural phenomenon of pressure gradients. In addition/during cooling 
of a sterilized container, it has been well known that the reduction of pressure requires control so 
as to prevent the permanent collapse. In light of this, it would have been obvious to one having 
ordinary skill in the art to prevent the collapse of the container, or to prevent the passage of 
moisture or any material into the container for the purpose of maintaining a sterile environment 
and to prevent damage to the container - regardless of the type of container. Therefore, for the 
reasons discussed above and given the teachings of one having ordinary skill in the art, to 
maintain a positive pressure within the container that does not follow a particular schedule would 
have been obvious to one having ordinary skill in the art. 
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Conclusion 



13. Applicant's amendment necessitated the new grourfd(s) of rejection presented in this Office 
action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP § 706.07(a). Applicant is 
reminded of the extension of time policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE MONTHS 
from the mailing date of this action. In the event a first reply is filed within TWO MONTHS of the 
mailing date of this final action and the advisory action is not mailed until after the end of the 
THREE-MONTH shortened statutory period, then the shortened statutory period will expire on the 
date the advisory action is mailed, and any extension fee pursuant to 37 CFR 1.136(a) will be 
calculated from the mailing date of the advisory action. In no event, however, will the statutory 
period for reply expire later than SIX MONTHS from the date of this final action. 

Any inquiry concerning this communication or earlier communications from the examiner 
should be directed to Viren Thakur whose telephone number is (571)-272-6694. The examiner 
can normally be reached on Monday through Friday from 8:00 am - 4:30 pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Milton Cano can be reached on (571)272-1398. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR system, 
see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would 
like assistance from a USPTO Customer Service Representative or access to the automated 
information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 




Viren Thakur 
Examiner 
Art Unit: 1761 
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